Webinar Title

Our Moderator

Dan Meyer

Publisher/Owner
BizTimes Media

Our Presenters

Coreen Dicus-Johnson

President and CEO
Network Health

Gary Glader

President
Horton Groups Safety Consulting Team

James Kalny

Labor and Employment Attorney
Davis|Kuelthau, s.c.

Laurie Meyer

Employment and Litigation Attorney
Davis|Kuelthau, s.c.

COVID -19 Response and Return to Work Issues

Presented by
James M. Kalny, Davis|Kuelthau, s.c.

Original CDC/OSHA Guidance on Suspected or COVID-19 Positive
Employee
• Suspected case- 2 options
• Minimum approach- 14 day self-quarantine

• Positive test or aggressive suspected approach:
•
•
•
•
•

Mandatory 14 day stay at home quarantine
14 day prior contact trace
Identify all areas used by employee
Identify all people who had prior direct contact
Notify those who have had prior physical contact with the positive
employee (don’t share name)
• Notify local health officials

Original Positive or Suspected Aggressive Approach
• Close off areas visited by the ill persons (or sick employees).

• Open outside doors and windows and use ventilating fans to increase
air circulation in the area.
• Wait 24 hours or as long as practical before beginning cleaning and
disinfection.
• Cleaning staff should clean and disinfect all areas such as offices,
bathrooms, common areas, shared electronic equipment like tablets,
touch screens, keyboards, remote controls, and ATM machines used by
the ill persons, focusing especially on frequently touched surfaces.

CDC April 8-Critical Infrastructure Workers
• https://www.cdc.gov/coronavirus/2019-ncov/community/critical-workers/implementing-safetypractices.html
• Pertains to emergency responders janitorial staff and other custodial staff and “Workers –
including contracted vendors – in food and agriculture, critical manufacturing, informational
technology, transportation, energy and government facilities”
https://www.cisa.gov/publication/guidance-essential-critical-infrastructure-workforce
• Critical infrastructure workers may be permitted to continue work following potential exposure to
COVID-19, provided they remain asymptomatic and additional precautions are implemented to
protect them and the community.
• A potential exposure means:

• Being in a household or having close contact within 6 feet of an individual with confirmed or suspected
COVID-19.
• The timeframe for having contact with an individual includes the period of time of 48 hours before the
individual became symptomatic.

CDC April 8-Critical Infrastructure Workers
• Protocol to follow after suspected exposure:

• Pre-Screen: Employers should measure the employee’s temperature and assess
symptoms prior to them starting work. Ideally, temperature checks should happen
before the individual enters the facility.
• Regular Monitoring: As long as the employee doesn’t have a temperature or
symptoms, they should self-monitor under the supervision of their employer’s
occupational health program.
• Employer is responsible for maintaining a record of the temperatures and
ensuring it remains confidential.
• Wear a Mask: The employee should wear a face mask at all times while in the
workplace for 14 days after last exposure. Employers can issue facemasks or can
approve employees’ supplied cloth face coverings in the event of shortages.
• Social Distance: The employee should maintain 6 feet and practice social distancing
as work duties permit in the workplace.
• Disinfect and Clean Workspaces: Clean and disinfect all areas such as offices,
bathrooms, common areas, shared electronic equipment routinely.

Discontinuing Isolation for Persons with COVID-19 not in Healthcare
Settings
• CDC recommends 14 days of quarantine after exposure based on the time
it takes to develop illness if infected. Thus, it is possible that a person
known to be infected could leave isolation earlier than a person who is
quarantined because of the possibility they are infected.
• Option 1 Time-since-illness-onset and time-since-recovery strategy
• Persons with COVID-19 who have symptoms and were directed to care for
themselves at home may discontinue isolation under the following
conditions:
• At least 3 days (72 hours) have passed since recovery defined as resolution of fever
without the use of fever-reducing medications and
• Improvement in respiratory symptoms (e.g., cough, shortness of breath); and,
• At least 7 days have passed since symptoms first appeared.

Discontinuing Isolation for Persons with COVID-19 not in Healthcare
Settings
• Option 2 Test Based strategy
• Persons who have COVID-19 experiencing symptoms and were directed to care
for themselves at home may discontinue isolation under the following conditions:
• Resolution of fever without the use of fever-reducing medications and
• Improvement in respiratory symptoms (e.g., cough, shortness of breath) and
• Negative results of an FDA Emergency Use Authorized molecular assay for COVID-19 from at
least two consecutive nasopharyngeal swab specimens collected ≥24 hours apart

• Persons with laboratory-confirmed COVID-19 who have not had any symptoms
may discontinue isolation when

• At least 7 days have passed since the date of their first positive COVID-19 diagnostic test and
• Have had no subsequent illness provided they remain asymptomatic
• For 3 days following discontinuation of isolation, these persons should continue to limit
contact (stay 6 feet away from others) and limit potential of dispersal of respiratory
secretions by wearing a covering for their nose and mouth whenever they are in settings
where other persons are present. (covering not a respirator)

WDPH Guidance
• WDPH commented that the April 8 guidance from CDC does not alter current
DPH guidance on this issue. https://www.dhs.wisconsin.gov/covid-19/employers.htm

• (DPH), currently recommends that persons who have been identified as a close
contact of a confirmed or suspected COVID-19 case be quarantined at home for a
period of 14 days from the date of last contact with the ill individual.
• The current recommendation by DPH for 14-day quarantine after potential exposure
to COVID-19 is intended to prevent spread of COVID-19 in our communities and
workplaces. When combined with early detection of COVID-19 infections,
identification and quarantine of close contacts is one of the most effective tools for
preventing transmission in communities and workplaces and will ultimately lead to a
safer and more productive workforce. DPH has chosen not to endorse CDC guidance
on this issue in an effort to avoid widespread exemptions from quarantine that
would diminish the impact of this critical public health tool and undermine the
important work of local public health authorities in their jurisdiction.
• WDPH does not allow for individuals to return to work after being exposed to COVID19 for 14 days.

WDPH Guidance
• WPDH lists Factors to consider in determining return to work

• Location and Duration of the Exposure
• Potential Routes of Exposure
• Degree to Which Personal Prevention and Hygiene Measures Were
Implemented
• Number and Types of Employees Potentially Exposed
• Number and Timing of Additional Illnesses
• Business Functions
• Potential for Infection to Spread Within the Business

Badger Bounce Back
• https://www.dhs.wisconsin.gov/publications/p02653a.pdf
• WISCONSIN’S GATING CRITERIA
• Downward trajectory of cases within a 14 day period
• ILI (influenza-like illness) cases reported
• COVID-19-like cases reported
• Positive test as a % of total tests

• Treat all patients and Robust testing programs

• Move through the 3 phases of the Guidelines for Opening up America
Again https://www.whitehouse.gov/openingamerica/

Core State Responsibilities
• Testing

• Every resident who has symptoms can be tested
•
•
•
•
•

85,000 tests a week
All tests reported to patient and public health
Data management technology
Local considerations
Supplementing local health care systems with mobile testing sites to address
• Intense community spread areas
• Congregate settings
• Business settings

• Tracing

• Case interview and contact tracing protocols
• Contact tracing workforce
• Isolation and quarantine capacity

• Tracking- Gathering the data, to update, educate and evaluate

Guidelines for all Phases
• Individual Guidelines

• Hand hygiene, avoid face touching, sneezing protocols, disinfection of used items and
services, “Strongly” consider cloth face coverings

• Business Guidelines encouraged to develop and implement policies:
•
•
•
•
•
•

Physical distancing
Temperature checks and screening
Testing, isolation and contact tracing
Sanitation procedures
Common area disinfection
Business travel

• DO NOT allow symptomatic people to work

• Send them home
• Require clearance from a medical provider before return
• Work with local health to contact trace any COVID-19 positive

Conclusions/Comparisons
• Wisconsin guidance
•
•
•
•

14 day quarantine
Medical return to work
Testing Approach
Policies

• Fed guidance

• Emphasis on critical infrastructure
• Allows for assumptions of exposure and symptomatic conditions

• The Wisconsin is currently more public health forward than the Fed
• May shift with time
• Keep an eye on developments, particularly as Badger Bounce Back is
implemented

Employment Liability Concerns
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Monitoring Employees
• Employers may:

• Ask employees if they are experiencing any symptoms of COIVD-19.
• Screen employees for likely symptoms of COVID-19 (using CDC guidance
for symptoms).
• Take employees’ temperatures before work start.
• Require employees to stay at home if they have symptoms of COVID-19.
• Require a doctor’s note certifying a fitness for duty after they are
cleared of COVID-19.

Confidentiality of Medical Information
• Medical information, including temperatures and data, should be
stored in medical file, separate from personnel file.
• An employer can disclose the name of an employee to the health
department if the employee contracts COVID-19.
• If a temp. agency or contractor places an employee at a workplace
and later finds out the employee has COVID-19, then the temp
agency can tell the employer.

Hiring and Onboarding
• Employers can screen job applicants for COVID-19 AFTER making the
conditional offer, as long as all job applicants are screened.
• Medical exams (including taking temperatures) may be done as a
post-offer, pre-employment medical exam.
• Employers may delay the start date of employees who present with
COVID-19 symptoms.
• Employer can also withdraw an employment offer to positive/ill
applicant if it needs him/her to start immediately, BUT it cannot postpone the start date of employees simply because they are part of an
at-risk group to COVID-19.

Reasonable Accommodations
• Employers and employees must cooperate.
• Employees with pre-existing conditions that are exacerbated by the
fear of COVID-19 (e.g., anxiety, OCD) may be entitled to reasonable
accommodations.
• Consider telework even where you haven’t done so before.
• Employers may request any and all medical documentation needed to
determine accommodations.
• Employers may forego “interactive process” if time is of the essence
in providing certain short-term accommodations.
• Certain accommodations could be denied now given their undue
hardship, significant difficulty, or expense during COVID-19.

EEOC Guidance for Return to Work
• ADA permits employers to make disability-related inquiries and
medical exams if job related and consistent with business necessity.
This includes screening employees for temperatures.
• Employers should accommodate employee requests for modified
protective gear if needed.

When Can/Should an Employer Send an Employee Home?
• Employer must send home or require telework (if appropriate)
when:
• Employee is exhibiting symptoms of COVID-19.

• Employer may send home or require telework:

• Employee who is asymptomatic but who employer knows has been in
close contact with COVID-19 (e.g., family member/close friend).
• Employee who has just returned from an area with “widespread
ongoing” transmission.

So What? Liability Concerns
• Discrimination Claims

• If returning workforce in phases:
• Avoid claims that particular employees were treated differently due
to discriminatory reasons.
• Applies to all return-to-work decisions (who, when, what schedules).
• Make sure things like employees’ ages, races/ethnicities, genders,
and leave status (including past FFCRA leave) are not factors in these
decisions.
• Consider which positions are essential for your business.
• Identify other non-discriminatory/non-retaliatory criteria for making
these decisions.

Employee Refusal to Work
• What if an employee refuses to work?

• Consider whether you can work with employee to alleviate concerns
• Telework possible?
• Address issues like staggered shifts, social distancing and cleaning efforts, etc

• If no telework is possible and employee is refusing to perform essential
functions, they would be subject to discipline, including termination.

So What? Liability Concerns
• Discrimination Claims (continued):

• Likelihood: Many employees may be able to return to workplace while
“vulnerable individuals” may be still advised to stay at home.
• Consider allowing employees to voluntarily designate as either
vulnerable or not vulnerable (without giving reason for vulnerability).
• Be prepared to swiftly address any complaints of harassment related to
COVID-19 in the workplace—such as those based on race, national
origin, ethnicity, or disability-related jokes. Train managers to watch for,
stop, and report such conduct.

So What? Liability Concerns
• Failure to Accommodate Claims

• If telework has been utilized, be prepared for requests to work-fromhome to increase.
• Be careful about denying these requests: be prepared to articulate why
certain essential functions were removed temporarily.
• e.g., in-person collaboration, in-person supervision, etc.

• Continue to address ADA accommodation requests through interactive
process.

So What? Liability Concerns
• Worker’s comp- In Wisconsin, employee has to show that injury was
work related
• Exception first responders- presumption that COVID-19 contraction
work related

• OSHA will not enforce its recordkeeping requirements to require
these employers to make work-relatedness determinations for
COVID-19 cases, except where:

• There is objective evidence that a COVID-19 case may be work-related;
and
• The evidence was reasonably available to the employer. Employers of
workers in the healthcare industry, emergency response organizations
and correctional institutions must continue to make work-relatedness
determinations pursuant to 29 CFR Part 1904.

COVID-19 Workplace Safety Issues
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Essential Operations - Challenges
• Experiencing spread of the virus at work
• High absenteeism
• Employees frightened at work
• OSHA complaints at record level
• PPE is difficult to source
• Employers simply don’t know what to do

Non-Essential Operations
• As infections decline, other employers will transition back to the
workplace
• These employers are concerned about the many issues involved in a
return to work
• Lessons learned by essential employers will help these employers
avoid mistakes

Exposure Control Plan (ECP)
• Specifically identifies pathways of virus spread in the specific
workplace
• Addresses social distancing and density reduction in the workplace
• Identifies engineering, administrative controls, and PPE to prevent
spread

Exposure Control Plan (ECP)
• Includes training for employees and supervisors on ECP and PPE
• Frequently audits effectiveness of plans and controls
• Includes investigation of possible infection, including testing of
affected employee

Exposure Control Plan (ECP)
• Includes routine cleaning and disinfection of surfaces, restrooms,
common areas
• Includes programs to address mental wellbeing of employees
• Addresses COVID-19 safety in the home

Emerging Strategies
• Additional and faster virus testing will help prevent spread
• Antibody testing, once approved, may help employers repopulate
workplaces and provide comfort to those with immunity
• Preliminary antibody testing indicates exposures may be 50 to 80
times greater than what current testing shows
• Michigan hospital involved in largest antibody study with results in
one month

COVID Era and Beyond: Managing Workforce Liability Under a New
Normal
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COVID-19 Coverage
Effective March 12, 2020 through 60 days after termination of the public health emergency

• Commercial and Self-Insured

• Essential COVID-19 testing is covered at 100 percent, no cost sharing
• Urgent care, emergency room, in-person or telehealth visits
• Antibody testing
• No prior authorization requirements

• Out-of-network charges covered

• When an in-network provider is not available

• Prohibition of discrimination based upon COVID-19
• Prescription drug limitations prohibited
• Prior authorizations for early refills prohibited

Source: Office of the Commissioner of Insurance, April 21, 2020

Bounce Back Requirements

Symptoms and Cases

Health Care System

Testing and Contact Testing

Source: Wisconsin Department of Health Services

Personal Protective Equipment

Return to Office Considerations
• What will return to work look like?

• Adhere to current guidance from Governor Evers and local safety guidelines
• Gradual, phased-in approach influenced by certain factors (e.g. location, business
type, size and employee demographics)
• Evaluation of critical operations to determine on-site staff model
• Commencement of re-opening office locations will require that certain essential
services and resources are in place

• Workplace and Workforce considerations

• Clinical considerations (e.g. required use of PPE, temperature screenings) for the
health and safety of our employees
• Continued social distancing, physical location modifications and IT configuration
changes
• Workforce return will need to address employee concerns regarding health and
safety, family and individual health condition requirements
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